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FOREIGN CORPORATIONS-WHAT CONSTITUTES "DOING BUSINESS" FOR
SERVICE OF PROCESS AS CONTRASTED WITH DOMESTICATION REQUIREMENT--

South Carolina commenced suit against the Ford Motor Company by serving
summons upon the South Carolina secretary of state pursuant to statute applicable
when no proc.ess agent had been appointed, seeking to recover penalties imposed
upon this foreign corporation for doing business in the state without having
complied with the domestication statutes.1 Defendant claimed it was not doing
business in the state because it had no property or agents therein, its products
being handled by private dealers. The company attac~ed both the summons as
against due process and the ·domestication statutes as a burden on interstate commerce. From judgment for the state on both counts, defendant appealed. Held,
affirmed as to the validity of ~e service of process, reversed as to the penalties
for failure to domesticate. State v. Ford Motor Co., (S.C. 1946) 38 S.E. (2d)

242.
The case ·raises the question of the difference b.etween "doing business"
,which will bring a foreign corporation within a state court's jurisdiction and
"doing business" necessary to subject the corporation to domestication. A few
courts have made no distinction.2 Such view has the virtues of simplicity and

S.C. Code (1942) c. 154, § § 7764, 7765, 7767, 7769.
Van Schuyver Co. v. Breedman, 5 Alaska z6o (1915); Johanson v. Alaska Treadwell Gold Mining Co., (D.C. Wash. 1915) zz5 F. 270. But the Washington State
1

2
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abstract logic, since the same set of facts is under consideration, namely, the
activity of the corporation.8 But legal rules must be judged relative to their
practical applications, and the statutes involved warrant different levels of activity to bring the corporation within their respective scopes. When service of
process is the question, the court's sympathy is not aroused by a foreign corporation which is trying to do all the business it can and yet escape jurisdiction.¼ So
the trend of decisions points to a steady lowering of the degree of doing business
required to predicate presence for process. 5 When domestication is the issue, the
foreign corporation is in need of the court's protection. The state dictates the
license and failure to comply may cost the corporation its capacity 'to sue,6 or
the license tax may be collected under threat of penalty,7 or the officers and
stockholders may be liable for acts done ultra wes. 8 Traditionally, penal statutes
are strictly construed.9 Obviously, if the slight degree of doing business which
justifies process also subjected the foreign corporation to domestication, the corporation suffers. But if no foreign corporation could be sued locally unless it was
doing business at the high level required for domestication, the state's own citizen's are hurt.10 Under th,ese circumstances almost all courts have applied a
Supreme Court has refused to follow the lead of the local federal court, see the majority
opinion in International Shoe Co. v. Washington, 22 Wash. (2d) 146, 154 P. (2d)
801 (1945), distinguishing Smith & Co. v. Dickinson, 81 Wash. 465,, 142 P. II33
(1914).
8 The author of the note in 36 HARV. L. REv. (1922) seems personally to have
favored a uniform rule of doing business. See also the dissenting opinion in International Shoe Co. v. Washington, 22 Wash. (2d) 146 at 174, 154 P. (2d) 801 (1945).
4
Knapp v. Bullock Tractor Co., (D.C. Cal. 1917) 242 F. 543 at 549·
15
Frene v. Louisville Cement Co., 77 U.S. App. D.C. 129, 134 F. (2d) 511
(1943), 146 A.L.R. 941 (1943). It seems a continuous course of solicitation by the
foreign corporations' agents in the state resulting in a regular flow of interstate business into the state is enough to subject the corporation to suit. International Shoe Co.
v. Washington, 326 U.S. 310, 66 S.Ct. 154 (1945).
8
St. Avit v. Kettle River Co., (C.C.A. 8th, 1914) 216 F. 872.
7
"If ... the Tax Law were a tax upon property, and not a license tax ••• a
different situation would be before us," Cardozo, J., in International Text Book Co.
v. Tone, 220 N.Y. 313 at 319, n5 N.E. 914 at 915 (1917). The property tax
would be collectable by ordinary means and not under threat of penalty. St. Louis
Southwestern Ry. v. Arkansas, 235 U.S. 350, 35 S.Ct. 99 (1914).
8
Nettles v. Sottile, 184 S.C. 1, 191 S.E. 796 (1937) (stockholder's liability);
McGuire v. Outdoor Life Pub. Co., 3n Ill. App. 267, 35 N.E. (2d) 817 (1941)
( director's liability).
9
In analyzing its decisions the Supreme Court of Oklahoma found it had been
likely to find a foreign corporation doing business when the question before the court
was one of process and as likely not to find the corporation doing business when the
issue was domestication. It concluded, "The cases do not point out a distinction, but
the results amply imply it." Wills v. National Mineral Co., 176 Okla. 193 at 196,
55 P. (2d) 449 (1936).
10 Isaacs, "An Analysis of Doing Business," 25 CoL. L. REV. 1018 (1925). The
author distinguished "doing business'~ under three legal purposes, namely, service of
process, taxation, and qualification, the degree of activity required rising in the order
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double standard as to doing business.11 There are numerous cases holding an
unlicensed foreign corporation subject to local suit on causes of action arising in
the state.12 But when it comes to holding the foreign corporations subject to
license, the decisions are in a state of confusion. The trouble is caus.ed by the
commerce question. Generally, in the process case it makes no difference
whether the business being done is interstate or intrastat.e commerce. 13 "In cases
where necessity of a license is the issue, two situations are possible, in neither of
which is a license required: (a) Where the corporation is not doing business in
the state, within the meaning of the statute, or (l>) where the corporation is
doing business within.the state but the business is interstate commerce or incident
thereto." 14 Thus in the principal ·case the court's treatment of the process
question is excellent. It carefully uses the leading federal cases as a yardstick in
determining that the activity of the foreign corporation amounts to doing business within the meaning of the process statute. But when it comes to the problem of domestication, the court ignores the issu.e of doing business, being satisfied
that the commerce clause of the Federal Constitution protects the company. Does
the court mean that the company was "doing business" sufficient to domesticate
the foreign corporation, but that since such business amounted solely to interstat.e
commerce, the licensing statute had to be construed to except such activity or
else be unconstitutional? Such is the logical implication. For how could there be
commerce without the doing of business? However, some courts seem to consider that doing business and commerce are mutually exclusive.15 To sum up
the principal case, it is not clear whether in fact the court did apply different
tests for doing business, despite its repeated assertions that doing business under
the process statute is not the same as doing business for domestication. It is
named; and the author supportea his test of different levels for legal purposes by
analogy to the rule for removal of fixtures which varies in strictness depending on the
legal status of the parties. Other analogies might be pointed out, such as degrees of due
care depending on the kind of bailment.
11 The multiple standard for "doing business" is categorically stated to be the
law in 20 C.J.S., § 1828. See Liquid Veneer Corp. v. Smuckler, (C.C.A. 9th, 1937)
90 F. (2d) 196; Wills v. National Mineral Co., 176 Okla. 193 at 196, 55 P. (2d)
449 (1936); Webster v. Doane, 137 Misc. 513, 241 N.Y.S. 242 (1930); Atkinson
v. United States Operating Co., 129 Minn. 232, 152 N.W. 410 (1915).
12 Webster v. Doane, 137 Misc. 513, 241 N.Y.S. 242 (1930); Tauza v. Susquehanna Coal Co., 220 N.Y. 259, 115 N.E. 915 (1917).
13 lnternational Harvester Co. v. Kentucky, 234 U.S. 579, 34 S.Ct. 944 (1914);
Knapp v. Bullock Tractor Co., (D.C. Cal. 1917) 242 F. 543. But the Supreme
Court has held, under certain circumstances, prosecution of suits against foreign carriers
on causes of action arising beyond the forum to be an undue burden on interstate commerce. Davis v. Farmers' Co-operative Equity Co., 262 U.S. 312, 43 S.Ct. 556
(1923).
14 Wills v. National Mineral Co., 176 Okla. 193 at 196, 55 P. (2d) 449 (1936);
International Text Book Co. v. Pigg, 217 U.S. 91, 30 S.Ct. 481 (1910).
15 Isaacs, "An Analysis of Doing Business," 25 CoL. L. REV. 1018 at 1022
(1925).
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unfortunate that the Court did not exclude this question of interstate commerce
until after it had decided whether the foreign corporation was doing busin~
for purposes of the domesticating statute.15

Kenneth Lilet

16 The same fault is found elsewhere. See the most recent annotation of doing
business in 146 A.L.R. 942 (1943) where the editors, after warning of the distinction
between not doing business for domestication and business being done but protected
because interstate commerce, proceed to cite cases to the effect that no business was
being done since the transactions were interstate commerce. See also 17 FLETCHER,
CYCLOPEDIA CORPORATIONS, § 8403, p. 281 (1933).

